
     
 
 
TULANE ENVIRONMENTAL LAW CLINIC 
 
 
May 10, 2010 
 
By Hand, U.S. Post, and  
Email Water-Draft-Permit-Comment@adeq.state.ar.us    166-002 
 
Loretta Reiber, P/E 
Arkansas Department of Environmental Quality 
Permits Branch-Water Division 
5301 Northshore Drive 
North Little Rock, AR 72118-5317  
 
Re:  Discharge Permit for Georgia-Pacific LLC, Crossett Paper Operations at 100 Mill Supply 

Road in Crossett, AR 71635 
  
  Permit Number: AR0001210 
 
Dear Ms. Reiber, 
 
 Thank you for the opportunity to submit comments on the draft NPDES and Arkansas Air 
and Water Pollution Act permit renewal for the Georgia-Pacific LLC Crossett Paper Operations, 
Permit No. AR0001210 (the “Draft Permit”), submitted as part of the May 10, 2010 public 
hearing on the Draft Permit. The Tulane Environmental Law Clinic submits these comments on 
behalf of the Ouachita Riverkeeper.1 These comments supplement and do not replace any of the 
previous comments that the Ouachita Riverkeeper has submitted. The Ouachita Riverkeeper 
reserves the right to rely on all public comments submitted in this matter. We request a written 
response to these comments and notification if and when ADEQ issues a final permit.  
 
 We have attached the expert testimony of Barry W. Sulkin, M.S. at Exhibit A (“Sulkin 
Aff.”). Mr. Sulkin’s affidavit is incorporated fully and by reference into these comments. 
 

                                                 
1 Ouachita Riverkeeper is a non-profit corporation in Arkansas and Louisiana. It is comprised of 
citizens in Arkansas and Louisiana concerned about the quality and use of the Ouachita River. 
Ouachita Riverkeeper’s purpose is to ensure that the people who use the Ouachita River enjoy a 
clean and safe environment and protect that environment for future generations. Ouachita 
Riverkeeper has members who live, work, or recreate around the Ouachita River in both 
Arkansas and Louisiana. 



Ouachita Riverkeeper Comments Re: Discharge Permit Number AR0001210, AFIN 02-00013 
Date: 5-10-2010 
Page 2 of 6  
 

BACKGROUND AND SUMMARY 
 

The Arkansas Department of Environmental Quality (“ADEQ”) is proposing to reissue a 
permit for Georgia-Pacific LLC’s (“Georgia-Pacific” or “Applicant”) wastewater discharge into 
Coffee Creek, Mossy Lake, and the Ouachita River.  Mossy Lake and Coffee Creek are naturally 
occurring waterways which Georgia-Pacific uses to treat its wastewater and for which ADEQ 
has removed designated uses and other water quality standard protections.  The Ouachita River is 
an impaired water body that flows across the Arkansas-Louisiana state line into Northern 
Louisiana.   

 
It would be unlawful for ADEQ to issue the Draft Permit because, 1) ADEQ relies on an 

incomplete and outdated Use Attainability Analysis (UAA) despite a 2007 EPA UAA that 
reaches different conclusions and requires greater protections for Mossy Lake and Coffee Creek, 
2) the Draft Permit effluent limitations do not protect existing uses in Coffee Creek and Mossy 
Lake, as they must under 40 C.F.R. 131.12(a)(1), 3) the Draft Permit fails to show that it will not 
cause or contribute to the impairments of the Ouachita River, 4) the Draft Permit violates federal 
regulations which prohibit facilities from using natural waterways for ”in-stream treatment,” 5) 
the Draft Permit violates anti-backsliding provisions, and 6) the Draft Permit does not  protect 
the environment and public health.  Accordingly, ADEQ must withdraw the Draft Permit and 
revise it to include more stringent effluent limitations to protect the receiving waters and the 
people living downstream of the discharge source. 
 

SPECIFIC COMMENTS 
 

I. The Draft Permit Is Unlawful because It Relies on an Incomplete Use Attainability 
Analysis from 1984 and Fails to Consider a 2007 EPA UAA. 

 
The Draft Permit unlawfully relies on an incomplete 1984 Use Attainability Analysis (UAA) 

as the basis for allowing discharges under the Draft Permit – and fails to consider a 2007 EPA 
UAA that contradicts the 1984 UAA findings.  Arkansas regulations designate all waters in the 
Gulf Coastal Ecoregion for secondary contact recreation and for domestic, industrial, and 
agricultural water supply, and all water bodies in this region with watersheds greater than 10 
square miles are designated for primary contact recreation and as perennial fisheries. Reg. 2, 
App. A.  The Draft Permit, however, does not provide limitations that can protect such 
designated uses.  LDEQ explains this deficiency by relying on the 1984 UAA to remove any 
such protections: 

 
A UAA was performed in the 1980’s.  As a result of this UAA, the 
fishable/swimmable uses as well as the drinking water use were removed for 
Coffee Creek and Mossy Lake.  Reg, 2.406 and Chapter 5 of Reg. 2 do not apply 
to Coffee Creek and Mossy Lake. 

 
Draft Permit Fact Sheet, p. 2.  ADEQ, however, does not have in its records a complete copy of 
the 1984 UAA upon which to rely.  Also, the 1984 UAA is outdated, because a 2007 EPA UAA 
contradicts the findings of the 26 year old study.  Accordingly, reliance on the 1984 UAA to 
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allow a permit that fails to protect the receiving waters is arbitrary, capricious, without support or 
other basis in the evidence, and contrary to law. 
 

A. ADEQ cannot lawfully rely on the 1984 UAA because a complete copy of that 
document is not part of the record and is not available to the public for comment. 

 
ADEQ’s 1984 UAA is incomplete and, therefore, cannot support ADEQ’s decision to 

allow discharges that do not protect the receiving waters.  ADEQ cannot produce a complete 
copy of the study, a fact the agency acknowledged by email dated March, 27 2009.  See Exhibit 
B.  For example, the 1984 Analysis is missing Sections II C, III, and IV, which include the 
biological factors of Coffee Creek, findings, and summary and conclusions, respectively. As a 
result, DEQ has no valid UAA to support the Draft Permit or the removal of the 
fishable/swimmable and water supply uses that would otherwise apply to Coffee Creek and 
Mossy Lake.  

 
B. ADEQ cannot lawfully rely on the 1984 UAA because more recent data show that the 

1984 UAA’s conclusions are wrong. 
 
ADEQ’s 26 year old 1984 UAA is outdated and incorrect.  A 2007 U.S. EPA concludes – 

contrary to the 1984 UAA - that Coffee Creek and Mossy Lake can attain their appropriate 
fishable/swimmable uses. See 2007 EPA UAA excerpt, p. 4-1 (“[t]he waters of Coffee Creek and 
Mossy Lake have the potential to support aquatic life indicative of streams in the ecoregion”), 
attached at Exhibit C.  Among other things, the U.S. EPA 2007 UAA for Coffee Creek and 
Mossy Lake shows that both water bodies have existing fishable uses. See Ex. C at p. ES-2.  
(“From the biological data collected it is apparent there is a diverse and abundant, though 
seasonal, aquatic community in the Reference site stream.”)  ADEQ did not consider the findings 
of the 2007 EPA UAA, instead stating that the three year old study is “under review.” Draft 
Permit Fact Sheet, p. 2. 

 
Accordingly, ADEQ’s decision to issue the Draft Permit is arbitrary, capricious, without 

support or other basis in the evidence, and contrary to law because it relies on an use attainability 
analysis that is not part of the record in its complete form, that is 26 years old, and that reaches 
incorrect conclusions according to 2007 EPA data.  
 
II. The Draft Permit Violates Federal And State Antidegradation Requirements.  

 
ADEQ’s Draft Permit fails to meet federal and state antidegradation requirements.  For 

example, the Draft Permit fails to protect existing “fisheries” uses in Coffee Creek and Mossy 
Lake. Federal and state regulations each provide that “[e]xisting instream water uses and the 
level of water quality necessary to protect the existing uses shall be maintained and protected.” 
40 U.S.C. § 131.12(a)(1); Ark. Reg. 2.201.  A stream is fishable if there is “water which is 
suitable for the protection and propagation of fish or other forms of aquatic life adapted to 
flowing water systems.”  Ark. Reg. 2.302(F)(3).  The EPA UAA found key species and indicator 
species from the lists for the Gulf Coastal Region at Ark. Reg. 2.302(F)(3)(3) at the Reference 
site on Coffee Creek above the Georgia-Pacific outfall.  See Ex. C at p. 3-1 (collecting “two key 
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species (grass pickerel and longear sunfish) and two indicator species (pirate perch and banded 
pygmy sunfish)” at the Reference Site).  Therefore, Coffee Creek and Mossy Lake have existing 
fishable and “aquatic life” uses – and permits for discharges into those waters must protect those 
existing uses.  Because the Draft Permit, which is based on the 1984 UAA and the assumption 
that such uses do not exist, does not protect the existing “fishable” and “aquatic use” uses, it is 
unlawful. 

 
III.  The Draft Permit Violates Federal Regulations because It Allows Pollutants into an 

Impaired Water Body that Will Cause or Contribute to a Violation of State Water 
Quality Standards. 

 
The Draft Permit violates federal and corresponding state regulations because Georgia 

Pacific’s discharges under the Draft Permit will cause or contribute to impairment of the 
receiving water.  40 C.F.R. § 122.44(d)(1)(i) prohibits discharges that cause or contribute to a 
violation of state water quality criteria, stating: 
 

Limitations must control all pollutants or pollutant parameters (either conventional, 
nonconventional, or toxic pollutants) which the Director determines are or may be 
discharged at a level which will cause, have the reasonable potential to cause, or 
contribute to an excursion above any State water quality standard, including State 
narrative criteria for water quality.  
 

Here, ADEQ fails to meet these requirements.  For example, the Draft Permit allows an amount 
of BOD that “would critically suppress the limited [Dissolved Oxygen] in the streams and lakes 
receiving the waste flows.”  See Sulkin Aff. at ¶ 12.   
 

In another example, the Draft Permit allows increases in the amounts of AOX and Dieldrin 
without showing that such increased allowances will not cause or contribute to an impairment in 
the receiving waters.  See id. at ¶ 16. 

 
Also, ADEQ allows discharges of at least three pollutants (Mercury, Total Recoverable 

Copper, and Total Recoverable Zinc) for which the Ouachita River is already impaired without 
showing that these discharges will not cause or contribute to the ongoing impairment.  See Draft 
Permit Fact Sheet at p. 4.   For example, ADEQ “used background concentrations of 0 mg/l for 
Total Recoverable Copper and Total Recoverable Zinc when calculating the permit limits for 
those parameters.”  But ADEQ admits that “background data exists for the reach of the Ouachita 
River into which Coffee Creek flows.” Because actual background data are available, it would be 
arbitrary and capricious for ADEQ to use a value of “0 mg/l” – a value that ADEQ knows is 
incorrect.   

 
Accordingly, ADEQ has not shown that it effluent limitations will adequately control or 

otherwise avoid causing or contributing to an excursion above any State water quality standard.  
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IV. The Draft Permit Violates Federal Prohibitions on Using Receiving Waters for 

In-Stream Treatment.  
 

The Draft Permit is unlawful because it uses the receiving waters, Mossy Lake and Coffee 
Creek, as instream treatment for the facility’s discharges.  Federal regulations explain that  
technology-based treatment requirements are “the minimum level of control that must be 
imposed in a permit issued under section 402 of the Act.”  40 C.F.R. § 125.3(a).  “Technology-
based treatment requirements cannot be satisfied through the use of ‘non-treatment’ techniques 
such as flow augmentation and in-stream mechanical aerators.”  Id. at § 125.3(f).  In other words, 
ADEQ generally cannot issue a permit and depend on the initial receiving waters to function as 
treatment for the discharge that further downstream waters receive.  Here, however, ADEQ states 
that “[t]he Mossy Lake/Coffee Creek System has been used as an integral part of the wastewater 
treatment system of the Georgia-Pacific manufacturing complex in Crossett, AR since the turn of 
the century.”  1984 UAA, sect. I, pt. A; see Sulkin Aff. at ¶ 14.  Indeed, “mechanical aerators 
were installed in 1968.”  Id.  Such a technique may be allowed on a case by case basis, but only 
when: 
 

(1) The technology-based treatment requirements applicable to the discharge are 
not sufficient to achieve the standards;  
 

(2) The discharger agrees to waive any opportunity to request a variance under 
section 301 (c), (g) or (h) of the Act; and  

 
(3) The discharger demonstrates that such a technique is the preferred 

environmental and economic method to achieve the standards after 
consideration of alternatives such as advanced waste treatment, recycle and 
reuse, land disposal, changes in operating methods, and other available 
methods.  

 
40 C.F.R. § 125.3(f) (emphasis added).  Here, there is no indication that “technology-based 
treatment requirements” would not achieve the standards and no demonstration at all that using 
Coffee Creek and Mossy Lake for in-stream treatment of Georgia Pacific’s waste “is the 
preferred environmental and economic method to achieve the standards.”  Moreover, the 
discharger has not “waive[d] any opportunity to request a variance.”  Accordingly, the Georgia-
Pacific discharge cannot fall under any section 125.3(f) exception.  Therefore, 40 C.F.R. § 
125.3(f) prohibits Georgia Pacific’s use of Coffee Creek and Mossy Lake as in-stream treatment 
for its discharges reaching the Ouachita River.  Accordingly, the Draft Permit, which allows and 
implements this prohibited in-stream treatment use, is unlawful.  
 

V. The Draft Permit Violates Federal Antibacksliding Provisions. 
 

The Draft Permit is unlawful because it violates federal antibacksliding provisions.  The 
Clean Water Act prohibits permit renewals that contain “effluent limitations which are less 
stringent than the comparable effluent limitations in the previous permit.”  CWA § 402(o)(1); 33 
U.S.C. § 1342(o)(1); see 40 C.F.R. 122.44(l).  The Draft Permit, however, violates this provision 
because it allows increased amounts of pollutants compared to the previous permit.  See, e.g., 
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